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Hearing required. Unless otherwise stated, this matter will be taken under submission 

after the hearing. The Court has not reached a decision on this case, but has provided the 

document below to guide the parties during oral argument. The document includes the Court’s 

thoughts on the record, the appropriate standard of review and some thoughts on the parties’ 

arguments.  It also includes questions that the parties may wish to address.  Oral argument will 

proceed as it ordinarily would for a trial, i.e., petitioners, followed by respondent and real party in 

interest, followed by petitioners’ rebuttal. 

I. Background 

 Petitioner Save Mount Diablo (SMD) brings this writ petition challenging the City of 

Pittsburg’s certification of a Final Environmental Impact Report for a Master Plan for a large 

development just southwest of the City’s boundaries, to be developed by Real Parties in Interest 

Discovery Builders, Inc., and Faria Investors, LLC. (“Real Parties” or simply “the City”).  The 

project is called the “Faria/Southwest Hills Annexation Project.”  

 Based on this EIR and related mitigation monitoring and reporting program, the City 

initiated proceedings to annex the project area into the City and the Contra Costa Water District, 

made associated General Plan changes, as well as introducing a Master Plan for the area in 

question and a Development Agreement. (AR 00004-5.) 

 The Plan for the 606-acre area contemplates up to 1,500 single-family dwelling units and 

150 accessory dwelling units, and well as 267 acres of open space. 

II. Standard of Review 

 Under CEQA, the Court’s role is to determine whether the agency has prejudicially 

abused its discretion, which means that it “has not proceeded in a manner required by law or if 

the determination or decision is not supported by substantial evidence.”  (Pub. Res. Code, § 

21168.5.)  A review of whether correct procedures were followed is de novo, while the 

substantive factual conclusions are given deference.  (Ebbetts Pass Forest Watch v. Cal. Dep’t 

of Forestry & Fire Prot. (2008) 43 Cal.4th 936, 944.)  An agency’s decision to certify an EIR is 

presumed correct.  (San Diego Citizenry Group v. Cty. Of San Diego (2013) 219 Cal.App.4th 1, 

11.) 

“The substantial evidence standard is applied to conclusions, findings and 

determinations.  It also applies to challenges to the scope of an EIR’s analysis of a topic, the 

methodology used for studying an impact and the reliability or accuracy of the data upon which 

the EIR relied because these types of challenges involve factual questions.  (Bakersfield 

Citizens for Local Control v. City of Bakersfield (2004) 124 Cal.App.4th 1184, 1198.) It also 

applies “to factual dispute(s) over whether adverse effects have been mitigated or could be 
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better mitigated.”  (Oakland Heritage Alliance v. City of Oakland (2001) 195 Cal.App.4th 884, 

898 [internal quotations and citations omitted].)  According to the CEQA Guidelines, substantial 

evidence is “enough relevant information and reasonable inferences from this information that a 

fair argument can be made to support a conclusion, even though other conclusions might also 

be reached.”  (CEQA Guidelines, § 15384.) 

On the other hand, whether an EIR “is insufficient because it lacks analysis … is not a 

substantial evidence question.”  (Sierra Club v. Fresno County (2018) 6 Cal.5th 502, 514-515.)  

Instead, it is a legal issue, independently reviewed.  Moreover, an EIR that does not properly 

describe “the true scope of the project” is inadequate as a matter of law.  (Communities for a 

Better Environment v. City of Richmond (2020) 184 Cal.App.4th 70, 82-83.) 

III. “Tiered” EIRs 

 Much of the dispute here concerns the City’s use of a “tiered” environmental analysis.  

Most typically, an EIR involves a specific development project.  Where a project involves a 

series of actions, however, such as a general or specific plan change for a given area, to be 

followed by specific subdivision, zoning changes, and building permits, each stage likely will 

require environmental review.  Tiering allows each stage to build on, rather than duplicate, the 

review done in the prior, more general stages.  “Tiering” or “tier” means: 

[T]he coverage of general matters and environmental effects in an environmental impact 

report prepared for a policy, plan, program or ordinance followed by narrower or site-

specific environmental impact reports which incorporate by reference the discussion in 

any prior environmental impact report which concentrate on the environmental effects 

which (a) are capable of being mitigated, or (b) were not analyzed as significant effects 

on the environment in the prior environmental impact report. 

(Public Resources Code, § 21068.5.)  Put another way, “tiering is a process by which agencies 

can adopt programs, plans, policies or ordinances with EIRs focusing on ‘the big picture,’ and 

can then use streamlined CDQA review for individual projects that are consistent with such [first 

tier decisions] and are… consistent with local agencies’ governing general plans and zoning.”  

(Koster v. County of San Joaquin (1996) 47 Cal.App.4th 29, 36.) This helps agencies “focus on 

issues which are ripe for decision and exclude from consideration issues already decided on or 

not yet ripe.”  (CEQA Guidelines, § 15385(b).) 

The fact that an EIR is a “first tier” document, however, “does not excuse the lead 

agency from adequately analyzing reasonably foreseeable significant environmental effects of 

the project and does not justify deferring such analysis to a later EIR or negative declaration; 

however, the level of detail contained in a first tier EIR need not be greater than that of the 

program, plan, policy, or ordinance being analyzed.”  (CEQA Guidelines, § 15152(b).)  As the 

CEQA Guidelines state, “the development of detailed, site-specific information may not be 

feasible but can be deferred, in many instances, until such time as the lead agency prepares a 

future environmental document in connection with a project of a more limited geographical 

scale, as long as deferral does not prevent adequate identification of significant effects of the 

planning approval at hand.”  (CEQA Guidelines, § 15152(c).) (See Rio Vista Farm Bureau 
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Center v. County of Solano (1992) 5 Cal.App.4th 351, 371-72; [county-wide hazardous waste 

management plan did not need to describe potential future facilities, because there was no 

commitment that they actually would be built at all].) 

Accordingly, reasonably foreseeable impacts must be analyzed in first-tier documents.  

(Stanislaus Natural Heritage Project v. County of Stanislaus (1996) 48 Cal.App.4th 182,199 [“ 

‘Tiering’ is not a device for deferring the identification of significant environmental impacts that 

the adoption of a specific plan can be expected to cause.”].)  (Cherry Valley Pass Acres & 

Neighbors v. City of Beaumont (2010) 190 Cal.App.4th 316, 341 [“the water supply needs of 

later phases of a large-scale development project cannot be deferred to future analysis through 

the use of tiered EIR’s.”]; see also In re Bay-Delta (2008) 43 Cal.4th 1143, 1173 [“The purpose 

of tiering is to allow a lead agency to focus on decisions ripe for review.”]) Once the first-tier EIR 

is approved, “a court generally cannot compel an agency to perform further environmental 

review for any known or knowable information about the project’s impacts omitted from the EIR.”  

(Cleveland National Forest Foundation v. San Diego Assn. of Governments (2017) 17 

Cal.App.5th 413, 425-426.)  Nonetheless, “the fact more precise information may be available 

during the next tier of environmental review does not excuse [the agency] from providing what 

information it reasonably can now.  (Id., at 440.) 

The City argues (at 16) that “A court cannot compel further details where none exist.”  

This is an overstatement.  It appears that the case law would require the provision of more 

details where the documentation is so general and vague that it does not allow meaningful 

environmental review. 

The EIR here is intended as a first-tier, program-level EIR.  Petitioners do not dispute 

whether this was appropriate.  This does not end the debate about the adequacy of the EIR, but 

it does reframe the dispute, because it may explain why certain matters were not analyzed with 

the degree of depth found in some EIRS. Of course, the flip side of deferring some of the 

environmental analysis to the subsequent tiers is that more analysis will be required at those 

points, and the agency may not in granting  project approvals based on “first tier” documents 

commit itself to go forward with projects that will need to be studied in subsequent tier 

environmental documents.   

The City maintains that there will be future project review with specific development 

applications.  SMD maintains that there is no guarantee, and points out that once the first-tier 

EIR is approved, there are limits to the ability to require further review.   

SMD claims that Real Party already has said future analysis will not be done (AR 

36107), but the reference is only to an internal attorney-client memorandum, in which it is stated 

that Subsequent EIRs are undertaken only under limited circumstances.  As an internal memo, it 

does not have much significance in determining the actual obligations of the agencies. 

What can the Court do to assure that if matters are deferred to a next-tier subsequent 

environmental document, the necessary environmental analysis actually will be conducted, 

rather than be precluded by certification of the prior EIR? 
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What if a subsequent EIR finds that any project consistent with the Master Plan Overlay 

would have significant harmful impact on the environment and that harm cannot be mitigated?  

Is the City then obligated to approve the subsequent projects anyway? 

Has the City actually approved a development agreement, or did it just initiate the 

process? (AR 829.) Given that an approved development agreement commits the City to the 

elements of the agreement (Citizens for Responsible Govt. v. City of Albany (1997) 56 

Cal.App.4th 1199, 1221), what effect does this have on the City’s ability to disapprove later site-

specific proposals? 

Can the decision in Stopthemilleniumhollywood.com v. City of Los Angeles (2019) 39 

Cal.App.5th 1, 19, be distinguished entirely on the ground that it considered a “development 

project,” and not a program EIR? 

IV. Exhaustion of Administrative Remedies 

A CEQA plaintiff must exhaust its administrative remedies before filing suit.  (Sierra Club 

v. San Joaquin Local Agency Formation Com. (1999) 21 Cal.4th 489, 510.) The doctrine has 

been codified into Public Resources Code section 21177, which provides that an action may not 

be brought “unless the alleged grounds for noncompliance with this division were presented to 

the public agency orally or in writing by any person[.]” Thus, if anyone raised the issue before 

the agency, it enables any other person suing to raise the issue in court, because the issue was 

presented to the agency.  (California Clean Energy Committee v. City of Woodland (2014) 225 

Cal.App.4th 173, 191 [“Although an issue must first have been raised during the administrative 

process to be preserved for judicial review, it may be argued in court by a different person.”]) 

The City contends that this requires not only that petitioners raise their arguments 

administratively, but that after receiving an adverse determination from the city, they must file a 

request for reconsideration before the agency.  While the City cites Sierra Club, supra, for this, 

that case specifically held that a request for reconsideration is not required, specifically 

overruling a long prior case to the contrary, Alexander v. State Personnel Board (1943) 22 

Cal.2d 198.  There are exceptions, however, such as “new evidence, changed circumstances, 

fresh legal arguments, filings by newcomers to the proceedings, and the like.  Likewise, a 

rehearing petition is necessary to call to the agency’s attention errors or omissions of fact or law 

in the administrative decision itself that were not previously addressed in the briefing[.]”  (Id.)  

Ultimately, a petitioner is not required “after a final decision by an agency to raise for a second 

time the same evidence and legal arguments one has previously raised solely to exhaust 

administrative remedies[.]” (Id.)  None of these exceptions appear to apply here. 

The City also raises three issues it specifically claims were not raised below.  First, as to 

findings in support of the Master Plan, the City contends that SMD criticizes its findings, but did 

not object to them.  Second, the City claims that SMD now argues that substantial evidence 

does not support conclusions in an “errata sheet” issued by the City, but argues the point now.  

Third, the City claims that SMD now attacks the level of detail about the location of housing, but 
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failed to challenge the city’s statement that it had no documents providing such information.  As 

to all of these arguments, at least one party below raised the issue.  That is all that is required.   

V. Petitioner’s Specific Claims 

 

A. Sufficiency of Master Plan Overlay 

 The Project incorporated a “Master Plan Overlay,” which is a document created by the 

Municipal Code, and which must meet certain requirements.  (Municipal Code, § 18.72.010, et 

seq.) Petitioner contends that the Master plan here fails to include requirements such as a 

“circulation system” along with specific site plans, landscape plans, a preliminary development 

schedule, and maps showing the relationship of the building to the topography.  While these 

requirements are waivable, the City did not adopt an express waiver.  The City and Real Party 

contend that the requirements were met, and that there is no need for a formal waiver by the 

City Council, because the required materials “must be submitted unless the city planner waives 

submission of items considered unnecessary[.]”  (Municipal Code § 18.72.060B.)  This provision 

allows waiver of certain maps, a site plan, a circulation plan, an architectural plan, a landscaping 

plan, a preliminary schedule, physical development guidelines, and for grades over 10%, certain 

topographical maps.  (Municipal Code § 18.72.060B.)  The requirement that the master plan 

“include a land use and circulation system concept that is consistent with the goals and policies 

of the general plan”, however, is not subject to the waiver provision.  (Municipal Code § 

18.72.060A.)  Thus, the ordinance does vest discretion on the matter of waivers to the local 

planner, except as to the land use and circulation system “concept” requirement.  While that 

discretion is still reviewable for abuse of discretion, there is no specific requirement that the 

waiver be adopted by the City Council or Planning Commission, and therefore the lack of such a 

finding is not fatal.  The Court has some concern, however, that too many unexplained waivers 

of various ordinarily applicable requirements undermines the quality of the record, conceivably 

to the point where it is insufficient. 

 SMD does not dispute that the EIR did analyze the 1,500 unit maximum (except for the 

150 ADUs).  It does, however, argue that the ADUs are not speculative, they are required.  

Based on AR 821, 809, SMD is correct: the approval says the developer shall construct a 

minimum of 150 ADUs.  The issue is how much this matters.  The ADUs presumably would 

increase the population about the estimate of 4,800, even if some of them are occupied by 

members of the same household as to which they are an accessory.  The record has some 

evidence that at a population of 4,800, there were water deficits in the third year of multiple dry 

years. (AR 1415.) Similarly, the draft EIR indicates that the sewer could accommodate only up 

to 1,628 units.  Of course, ADUs presumably wouldn’t use as much water or sewage capacity as 

larger homes.) The DEIR’s water supply assessment was based on 1,500 units. (AR 1413, 2799 

(WSA).) Thus, the City did not say that whether the units will be built is speculative, it simply 

noted that the exact locations are speculative and they will not expand the development 

footprint. 

B. Adequacy of Project Description 
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 Petitioner contends that the project description, as embodied by the Master Plan is too 

vague.  The City and Real Party contend that this is where the issue of “tiering” becomes critical: 

that the project description is sufficient for a First Tier program-level EIR, knowing that more 

specific development proposals will be followed by more specific supplemental EIRs. 

 The Master Plan describes the setting: 606 acres of grazing land southwest of the City, 

which in almost entirely undeveloped grassland, with elevations ranging from 435 feet to 1,000 

feet.  On the northeast, it is bounded by two developed areas: the San Marco subdivision and 

Vista Del mar; on the north by State Route 4, on the west by the city of Concord and on the 

south by the former Naval Weapons Station.  It generally describes the type of development, 

and describes verbally and graphically where the types of development will exist.  339.1 acres 

would be developed, while 267.2 acres would be preserved as open space.  The two developed 

areas would consist of one area restricted to 3-5 units per acre, the other to 1-3 units per acre.  

Development in those areas would be along ridgetops, but only up to 150 feet from the ridgeline.  

Generally there would be no development in the undeveloped areas, except that “some grading 

activities may be conducted within open space areas to accommodate development within 

adjacent areas designated for residential development” (up to 72.9 acres).  It does not provide 

specific subdivision or the location of streets.  It does provide specific locations of open space, 

and residential development within the Master Plan area.  It also provides general discussion of 

density requirements and design review guidelines.  It modifies the General Plan Goals with 

respect to grading and preservation of natural features, not by changing specifics, but by 

allowing exceptions where “deemed necessary for slope stability remedial grading or installation 

of City infrastructure[.]”  (AR 01021.) It allows development on slopes greater than 30% where “it 

can be demonstrated that appropriate soil stability techniques can be implemented.”  (Id.) 

As to infrastructure, it provides that the area would be incorporated into the Contra Costa 

Water District’s service area, and the Delta-Diablo Sanitation District’s service area, both 

through connections to existing systems in the San Marco subdivision.  (AR 01022.) 

As to timing, it provides that physical development would “likely begin two to three years 

after the approval of initial tentative maps for development,” and that buildout would be based 

on market conditions.  No other estimate of timing is made.  (AR 01023.) 

The Master Plan Overlay does not include a tentative subdivision map.  The only map 

provided shows the boundaries of the project, but gives no glimpse of where development would 

take place within the area, i.e., it does not indicate where streets might be built or properties 

divided.  Section 15124 of the CEQA Guidelines provides that “the precise location and 

boundaries of the proposed project shall be shown on a detailed map, preferably topographic.”  

Thus, it does not appear that there is any express requirement that such a lot-by-lot map be 

provided, but it is not clear how “detailed” the map must be.  Because 1,500 is the maximum 

number of housing units, the analysis of impacts is based on that assumption.   

Does the City have authority to approve a number of housing units fewer than 1,500, if it 

finds that 1,500 units would have unavoidable significant effects on the environment? 
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C. Failure to Analyze Baseline Setting 

An EIR must describe the “environmental conditions prevailing absent the project, 

defining a baseline against which predicted effects can be described and quantified.”  

(Cleveland National Forest Foundation, supra, 17 Cal.App.5th at 439.)   

When deciding whether the baseline is sufficient in a program EIR, who has the burden 

to show whether additional studies could have been prepared as part of the program EIR?  

Petitioner asserts that the FEIR here fails to do so.  A survey was conducted in August 

2017, but Petitioner alleges that it fails to survey existing native plants, deferring until later a 

determination of the presence of “special-status plant and wildlife species.” This report assumed 

that several special-status species were or had the potential to be present on the site. For many 

of these species, the report does not indicate an attempt to determine whether or not the 

species was actually present on the site. The report also noted that “the survey was conducted 

in late summer and was reconnaissance in nature. As such, the focus of the survey was to 

document habitat conditions rather than to document special-status plant taxa (most of which 

were not identifiable during the surveys).” (AR 2223, see also 1195.) There was an earlier study 

of the area based on site visits in 2013 and 2014 (AR 2308), however, it does not appear that a 

survey from 2014 is sufficient to describe conditions on the site at the time the NOP was 

published in 2017. The DEIR notes that plant surveys are considered valid for three years. (AR 

1196.)  It may well be that one cannot accurately analyzed the effect of the proposed 

development on local plants and wildlife until a later, more specific, EIR, but it would seem that 

the analysis of the baseline existing conditions could be completed as part of the First Tier EIR.   

The City and Real Party argue that the baseline description is sufficient. They point out 

that they found there would be a significant impact on several special-status species, but that 

mitigation measures would reduce the impacts to less-than-significant. (AR 930-953, 1195-

1222.) In general the mitigation measures include conducting surveys just before construction 

and protecting active nests and dens. For special status plants, a survey will be conducted prior 

to construction and if special-status plants are identified the development plans shall be 

designed to avoid such species if feasible. If not feasible, East Contra Costa County Habitat 

Conservancy will have the option to salve the plant populations. (AR 1197.)  

The City and Real Party argue that they are not required to do more detailed surveys of 

the Project site.  “CEQA does not require a lead agency to conduct every recommended test 

and perform all recommended research to evaluate the impacts of a proposed project. The fact 

that additional studies might be helpful does not mean that they are required. [Citation.] The 

agency has discretion to reject a proposal for additional testing or experimentation. [Citation.]” 

(Association of Irritated Residents v. County of Madera (2003) 107 Cal.App.4th 1383, 1396 

(AIR).) “ ‘CEQA simply requires that the public and public agencies be presented with adequate 

information to ensure that “decisions be informed, and therefore balanced.” ’ [Citation].” (Id. at 

1398.)  

In Association of Irritated Residents v. County of Madera (2003) 107 Cal.App.4th 1383 

(AIR), the court found that a field survey (a reconnaissance) survey was sufficient. There the 
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agency found there was no quality natural habitat on site, but that a San Joaquin kit fox could 

utilize the area for foraging or possibly a corridor to another area. (Id. at 1397.) In Gray the court 

found that a one-day study and a supplemental survey were sufficient to support the agencies 

finding that the California Tiger Salamander was not located on the project site. (Gray v. County 

of Madera (2008) 167 Cal.App.4th 1099, 1125.)  

In Sierra Club the Court found that the agency abused its discretion by approving a 

timber plan without “site-specific data regarding the presence of four old-growth-dependent 

species, the red tree vole, the marbled murrelet, the goshawk, and the spotted owl”. (Sierra Club 

v. State Bd. of Forestry (1994) 7 Cal.4th 1215, 1236.) Respondent points out, however, that in 

Sierra Club no study of the four species were conducted. While Petitioners argue that the 

language in Sierra Club shows that site-specific data regarding the presence of special status-

species is required.  

The Court is concerned that the two studies may not be sufficient to describe which 

special status species are found on the site. Is there evidence in the record that the study done 

in August (a dry time of year) is sufficient to know which special status species (if any) are found 

on the site? Is it correct that the only other studies for birds and mammals that are contemplated 

are ones that will be performed just before construction?  

Petitioner also asserts that the EIR does not adequately describe and map existing 

geologic hazards.  Again, the City and Real Party contend that the current study is more than 

sufficient, and that it identifies mitigation measures that will be taken, including design-level 

engineering reports in conjunction with applications for tentative subdivision maps.  Again, the 

issue is raised here as to whether a more detailed baseline analysis at this point will result in 

better identification and mitigation of environmental impacts.   

Until the more specific development plans are made, it is really possible to identify the 

actions necessary to address the effects? 

 Petitioner asserts that the EIR baseline “presents a conflicting and inadequate 

discussion of watercourses, claiming that the project will ’preserve’ creeks while also insisting no 

creeks exist on Site.”  In response, the City and Real Party contend that there are no creeks, 

streams, or other watercourses, and references to “creeks” actually are to “creeks and 

drainages.”  The Regional Water Quality Control Board, however, specifically concluded that 

“[t]he draft EIR fails to adequately characterize State waters on the site, including all intermittent 

and ephemeral streams that could be impacted by the proposed development.” (AR 28222.)  

(And the Board clearly does think that its jurisdiction extends to those types of streams, and 

indicates that the lack of proper characterization bodes ill for an effort to obtain required 

permits.) 

 Finally, Petitioner contends that the EIR does not characterize existing agricultural uses.  

The City and Real Party again assert that the discussion is more than adequate, and claim that 

the site simply does not include important agricultural lands, at least in the areas slated for 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   12/01/21 

 
 

- 9 - 

development.  Apparently, however, the LAFCO did not think the existing information was 

adequate, and asked for more. 

D. Adequacy of the FEIR With Respect to Disclosure and Analysis of 

Environmental Impacts 

 Petitioner identifies several areas in which it alleges that the disclosure and analysis of 

potential environmental impacts falls short: land use conflicts; grading and hillside destruction; 

water supply; wildfire hazards; improper deferral of mitigation measures for GHG impacts; and 

cumulative impacts. 

1. Land use conflicts 

Where local land use plans provide policies “adopted for the purpose of avoiding or 

mitigating an environmental effect,” are in conflict with the project, the project may have 

significant environmental effects, and the inconsistency should be addressed in the EIR.  

(CEQA Guidelines, Appx. G, §§ XI(b).) Petitioner contends that the EIR fails to discuss 

inconsistency with policies that prevent hillside destruction, ensure public safety, and protective 

sensitive views.  Thus, even if the City approves general plan changes to remedy the 

inconsistency, the issue still must be discussed in the EIR.  This makes sense: even if the City 

determines that it will change the General Plan to eliminate the inconsistency, it must do so after 

reviewing documentation that clearly spells out the inconsistencies. 

As to hillside destruction, the project calls for extensive grading of hillsides, necessary to 

make hills with slopes between 30 and 75 percent slope into relatively developable lands.  This 

would apparently occur in the bulk of the 339 acres slated for development. Some leveled 

slopes or depressions would be 50 feet or greater.  Accordingly, the project includes General 

Plan Amendments, which provide that certain areas previously slated for open space or low-

density would become higher density residential use.  It also deletes from the General Plan 

several “goals” and “policies” that limited and minimized grading.  Submitting plan changes as 

part of the project helps avoid any problem that the project is inconsistent with the plan and 

therefore violates the statutory “consistency” requirement.  It does not, however, avoid the need 

to discuss the inconsistencies in the EIR. 

It is clear that the project is not consistent with zoning: units per acre is substantially 

changed, compared to previous “Hillside Planning District” zoning, which ranged from 1.5 units 

per acre to 0.2 units per acre, depending on the slope, compared to 1 to 5 units per acre in the 

project. In addition, the DEIR noted the Project was not consistent with Policy 2-G-8. (AR 1551.) 

Later, however, the City found the Project was consistent with Policy 2-G-8 in the proposed 

Master Plan. (AR 6063.)  

The City argues that the Project is consistent with the General Plan when the land use 

map changes and policy revisions are considered. The City also points out that the DEIR found 

that Project was generally consistent with the General Plan. (AR 1349.)  

2. Grading and Hillside Destruction 
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 Petitioner contends that the analysis of grading and hillside destruction is inadequate.  

The EIR acknowledges that there will be substantial effects on scenic vistas from a number of 

points, but does not provide any simulations of what the views will look like after the project is 

developed.  The East Bay Regional Parks District objected to the EIR’s treatment of this issue.  

Real Parties point only to the establishment of a 150-foot greenbelt ridgeline buffer along the 

project’s western boundary as a measure that would protect views. 

The LAFCO did object that the proposal did not “include any graphic illustrations or a 

preliminary tentative subdivision map or preliminary grading plans that would inform and provide 

the reader with important details of the project.” (AR 04936.) 

 Moreover, the EIR acknowledged that “feasible mitigation to reduce the alteration of the 

natural topography of the site is available.”  Commenters suggested less development, less 

grading, siting roads and water tanks to reduce visual impacts, and larger set-backs and buffers 

from ridgelines.   

 Did the City consider these suggestions?  

In response, Real Parties note that certain mitigation measures were rejected by the 

City—limiting grading beyond the development area, smaller developmental footprint with larger 

setbacks from ridgelines. City says that all of the possible mitigation measures were considered 

and rejected.  (AR 1060.) The City concluded that limiting grading beyond the development area 

was rejected because “grading outside the areas of development will be necessary for Project 

buildout”.   

Petitioner points out, however, that if the City rejected a mitigation measure as infeasible 

then the City was required to make findings that the measure was infeasible. A lead agency 

must adopt feasible mitigation measures “unless those measures are truly infeasible.” (King & 

Gardiner Farms, LLC v. County of Kern (2020) 45 Cal.App.5th 814, 852.)  

Larger set-backs from ridgelines were suggested, but they were part of the “clustered 

development” alternative, which was rejected by the City.  But the fact that some of those 

measures were included in one alternative does not mean that all of them were infeasible. 

Does the evidence support the City’s findings that the mitigation measures were 

infeasible?  

Part of the City and Real Parties’ argument here is that the view analysis will be 

conducted later when the more detailed plans are prepared. Does the City plan to include this 

subsequent view analysis in a later EIR?  

Aside from views, Petitioner argues that the grading will create a risk of landslide, 

erosion, flooding, and water pollution.  The EIR, it argues, is not sufficient, because it does not 

specific the extent of the grading (either the total amount or the degree and height of slopes), 

and possible landslides and liquefaction.  Without this information, accordingly, the EIR cannot 
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and does not specifically address the extent of the geological hazards.  It does, however, 

commit to a subsequent technical report that will be much more detailed. 

Petitioner asserts that the existing geotechnical information was inadequate, pointing out 

that the City’s geotechnical consultant requests significantly more information, which was not 

provided.  (AR 16865.)  

Understanding that this is a first-tier EIR, the question arises as to whether it is so vague 

in its description of the project that it essentially is not a useful instrument for considering these 

environmental impacts.   The local Flood Control District requested much greater specificity on 

these issues.   To say “the project will grade a large area” and “environmental impacts will be 

mitigated by adopting mitigation measures” does not advance the understanding of the 

environmental issues raised by the project.  Of course, there will be a “second tier” analysis at 

some point, but at that point, the City may be committed to the general scale of the project, and 

the feasible mitigation measures may be limited. 

“Even if more precise information may be available during project-specific review, the 

[agency] “must still provide reasonably obtainable information, or explain (supported by 

substantial evidence) why it cannot do so.”  (Golden Door Properties v. County of San Diego 

(2020) 50 Cal.App.5th 467, 545.) 

Was the City required to provide more information related to the risk of landslide, 

erosion, flooding, and water pollution in this EIR? Or is it sufficient for the City to prepare more 

detailed studies later in the process?  

3. Water Supply 

Agencies must analyze the environmental impacts of supplying water to the project.  

(Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40 

Cal.4th 412, 434; CEQA Guidelines, § 15155.).  In addition, although ordinarily CEQA would not 

require that the agency analyze the effects of the surrounding environment on the project, the 

Water Code specifically requires that the availability of water to the project be considered.  If the 

most recently adopted Urban Water Management Plan includes the project, the analysis done 

for that plan is sufficient. (Water Code, § 10910(c)(1)-(3).)  If not, the EIR must provide 

information concerning the provision of providing adequate water to the project.  

Petitioner argues that the current UWMP does not include the Project area.  Thus, the 

ability to supply water must be addressed.   It contends that the EIR fails to address the issue, 

nor does it discuss the impacts of supplying water.  The Contra Costa Water District commented 

that the Project area is not entitled to receive water from the City, and is not in the District’s 

service area.  The Local Agency Formation Commission (LAFCO) commented that the EIR 

“contains no details regarding the demand for water, and … no substantial evidence [the] City 

has the ability to meet the water needs of an additional 4,800 residents proposed by the 

project”.  (AR 34175.) 

City claims that it is covered by the UWMP. They cite RJN Ex. 3. The City also contends 

that the EIR “confirms the availability of future water supplies for the Project.  (AR 1414.)”  (See 
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also AR 1429, which does state that the supply is adequate.) The DEIR states that the 2015 

UWMP does not include the Project, however, the 2015 UWMP analyzed the City’s potential for 

an additional 34,000 residents and a water demand increase of 3,900 AFY between 2010 and 

2035. The DEIR finds that the addition of 4,800 future residents with a water demand of 572 

AFY can be accommodated in the 2015 UWMP through existing Contra Costa Water District 

supplies. (AR 1414-16, 2808.)  The DEIR included a 2015 water assessment for the project. (AR 

2789.)  

In reply, SMD points out that the 2020 UWMP was adopted in September 2021, after 

February 2021 approval of the EIR, and therefore it could not have incorporated it.  Water Code 

section 10910(c)(3) says that if the most recently adopted water management plan does not 

account for the proposed project then the water supply assessment for the project must include 

a discussion of the issue.   

It does not appear that the 2020 UWMP, approved after certification of the FEIR, can be 

used to show compliance with CEQA here.  

Does the 2015 water supply assessment provide sufficient support for the City’s 

conclusions that there is existing water supply for the Project? Does it matter that the analysis 

here was based on 1,500 units and not 1,650 units?  

SMD argues that future water supplies will be insufficient with one or multiple dry-year 

events. (AR 1415). Is the discussion of water conservation sufficient to support the City’s 

findings that there is sufficient water supply for the Project?  

4. Fire Hazards 

The parties dispute a number of issues concerning the potential danger of wildfire in the 

area of the project.  But first, it must be understood that CEQA concerns the effect of the project 

on the environment, not the effect of the environment on the project.  Assuming, arguendo, that 

the area is prone to wildfire, this would be an important consideration for the city council in 

considering whether to approve the development, but it would not be an issue that must be 

studied under CEQA.  (Clews Livestock, LLC v. City of San Diego (2017) 19 Cal.App.5th 161, 

193-195.)  On the other hand, to the extent that the project actually would increase wildfire risk, 

the matter is relevant under CEQA.  (California Building Industry Assn. v. Bay Area Air Quality 

Mgmt. Dist. (2015) 62 Cal.4th 369, 392 [CEQA “does not generally require an agency to analyze 

how existing hazards or conditions might impact a project’s [future] users or residents,” unless 

the project will exacerbate in existing environmental Hazard.].)   Petitioners recognize this, but 

claim that in fact the project will make the existing fire hazard worse. 

 Petitioner notes that the EIR states that the project site is in a “moderate to high fire 

hazard severity zone.”  It asserts that the EIR does not acknowledge that grassland areas “are 

particularly susceptible to anthropogenic fires, which occur more frequently and with greater 

severity at wildland-urban interfaces.” (AR 34195; see also AR 34538 (Contra Costa County 

Hazard Mitigation Plan).)  LAFCO also raised concerns about fire safety and noted it needed 

more information, such as a tentative subdivision map or other detailed form of a land plan 
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showing the location of the new fire station. (AR 24782, 24787, 34176.) They cite other 

language suggesting that increasing development in the area will increase fire risk.  In addition, 

the project would reduce grazing, and grazing reduces fire risk in grasslands.  Accepting that the 

project would increase fire risk would then require discussion of the effects of wildfire smoke 

(CEQA Guidelines § 15126.2(a); California Building Industry Assn. v. Bay Area Air Quality 

Management Dist., supra, 62 Cal. 4th at 377 “[W]hen a proposed project risks exacerbating 

those environmental hazards or conditions that already exist an agency must analyze the 

potential impact of such hazards on future residents[.]”)   

Petitioner also contends that the discussion of mitigation measures, while it exists, does 

not establish that the proposed measures are sufficient to render fire impacts insignificant.  The 

EIR does proposed: (1) installation of fire suppression systems; (2) future discretionary review of 

development applications by the County Fire Protection District; (3) use of fire-resistant material 

in construction; (4) maintenance of defensible space.  The City and Real Parties assert that 

substantial evidence supports the conclusion that these measures are adequate, Petitioner 

argues to the contrary.  

For example, Petitioner argues that the “defensible space” requirements are vague and 

specifically include exceptions where they “cannot be attained”.  (AR 1294.) 

The City and Real Parties point to AR 1292-93 to support the finding that the mitigation 

measures are sufficient. Are there any additional citations to the record that provide evidence 

that these mitigation measures are sufficient to reduce the risk of wildfire? 

After the initial EIR, the City released an “errata” to its findings, indicating that a recent 

contract to build a new fire station within the project’s 1.5 mile response radius “negated” a 

previous finding that the project’s impact on fire protection facilities was significant.  Petitioner 

claims the lack of evidence of the exact nature of this contract renders it insufficient.  The City 

and Real Parties disagree. The errata states that “a $9.5 million contract to build a new fire 

station in Bay Point was granted” and this new station will be within a 1.5-mile response time 

radius of the Project site. (AR 5407.)  The details of the contract are not provided.  Is this 

information is sufficient to support the City’s finding that there would not be a significant and 

unavoidable impact on public services and utilities?   

5. Mitigation of GHG and Air Pollution Impacts  

 While acknowledging that the EIR found that the project would have impacts on Green 

House Gas emissions (GHGs), Petitioner contends that they were understated and did not 

identify sufficient mitigation measures.  The EIR describes various measures, which Petitioner 

claims are vague, not quantifiable, and unenforceable, because they provide that ultimately they 

need not be followed if “the applicant demonstrates that the measures are not feasible.”  AR 

1139-1140.  Other, more specific measures, were suggested by the East Bay Regional Parks 

District.  Petitioner points to cases in which courts have found vague future measures 

insufficient. (Communities for a Better Environment v. City of Richmond (2010) 184 Cal.Ap.4th 

70, 93; POET, LLC v. State Air Resources Bd. (2013) 218 Cal.App.4th 681, 740.) 
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 The City and Real Parties respond that, again, the level of identification and commitment 

is sufficient for a First Tier EIR, and point to cases finding mitigation measures sufficient under 

such circumstances.  (CEQA Guidelines, § 15152(c), 15126.4(a)(1)(B); Rio Vista Farm Bureau 

Center v. County of Solano (1992)  5 Cal.App.4th 351, 377; North Coast Rivers Alliance v. Marin 

Municipal Water Dist. Bd. Of Directors (2013) 216 Cal.App.4th 614, 629 [“the agency does not 

have to commit to any particular mitigation measure in the EIR, as long as it commits to 

mitigating the significant impacts of the project.  Moreover, … the details of exactly how 

mitigation will be achieved under the identified measures can be deferred pending completing of 

a future study.”]) They contend that the measures are sufficient at this level, and reflect 

measures used by the Bay Area Air Quality Management District, which include methods for 

quantifying the effect of each measure when the site-specific details are known.  Indeed, the 

City and Real Parties argue that deferral will enhance environmental protection, because it will 

enable the application of the most effective measures that may exist in the future.  (AR 37557.)  

They point out that Communities for a Better Environment, supra, did not involve a first-Tier EIR, 

but a site-specific project.   

Understanding those authorities, the Court nonetheless has some concerns about the 

vagueness of the air pollution mitigation measures: plant shade trees, promote ridesharing, 

extend transit service into project site, provide charging stations “unless the applicant 

demonstrates that the measures are not feasible.”  (AR 1139-40.)  Are these measures 

sufficient to give even a program-level insight as to the effectiveness of the measures and their 

feasibility? 

6. Cumulative Impacts 

 The parties agree that an EIR must provide a summary of “past, present, and probable 

future projects producing related or cumulative impacts” (CEQA Guidelines, § 15355(b), along 

with a summary of the expected effects of those projects and a reasonable analysis of the 

cumulative impacts.  (CEQA Guidelines, § 15130(b)(4), (5).) 

 Petitioner claims that the list of other projects, while it includes San Marco, Vista Del 

Mar, and Bailey Estates, as well as the Concord Community Reuse Plan, should include other 

projects in the city’s “Project Pipeline List”: Lawler Estates, Liberty Residential, Montreux, Sky 

Ranch, and Tuscany Meadows.  These projects were included in the staff Draft EIR, but 

removed from the Draft EIR circulated to the public.  Moreover, Petitioner claims that the 

discussion that does exist is vague and insufficient. 

The City and Real Parties point out that the discussion of other projects said they 

“included but were not limited to” those specifically identified, and that the analysis of other 

projects included the “buildout of the City of Pittsburg General Plan,” which would include the 

other projects. (AR 1543.) The cumulative impacts section then notes that cumulative impacts 

are analyzed in each of the technical chapters (4.1 to 4.12) in the EIR.  
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In order to comply with CEQA, the EIR needs to summarize the cumulative effects of the 

other projects in this EIR and a reasonable analysis of the cumulative impacts. (CEQA 

Guidelines § 15130(b)(4),(5).)   

Petitioner noted several sections where they claim that the discussion of cumulative 

impact in Chapter 4 was insufficient, (AR 1076, 1099, 1221, 1321-22).  From Petitioner’s point of 

view, the cumulative impact analysis for these sections was conclusory and did not provide a 

meaningful discussion. In addition, Petitioner argues that the DEIR did not consider the 

cumulative impacts of wildfire risk from increased wildland urban interface. (AR 1295.) As to the 

sufficiency of the discussion, the City offers no specific defense.   

The parties may wish to address whether the cumulative impact discussion in Chapter 4 

of the EIR is provides a reasonable analysis of the cumulative impacts. The Court intends to 

consider only the subsections identified in Petitioner’s opening brief, which are referenced in the 

paragraph above.  

7. Consideration of Alternatives 

 Alternative projects are an important part of an EIR.  It must consider a “reasonable 

range” of alternatives that will reduce or “substantially lessen” environmental impacts.  (CEQA 

Guidelines, § 15126.6(a).) 

 Here, the City considered six alternatives: (1) the mandatory “no project” alternative, (2) 

a reduced intensity alternative, (3) a mixed use alternative, and (4) a clustered development 

alternative.  Two additional alternatives… were found infeasible and therefore were not 

discussed in any detail.  (AR 1562-1589.) Petitioner contends that none of these alternatives 

(except the no project alternative) have substantially less environmental impact.  Indeed, the 

City expressly found that “none of the alternatives would substantially lessen the significant and 

unavoidable impacts” of the Project. (AR 524.)  The City and Real Party insist that each of the 

four analyzed alternatives had “the potential to reduce the significant and unavoidable impacts 

of the Project”.  Where the parties appear to differ is that while Petitioner asserts that the 

alternatives had a similar development footprint, and therefore similar impacts, the City and Real 

Parties contend that an alternative need have less impacts only “with respect to one effect.”  

(Sierra Club v. City of Orange (2008) 163 Cal.App.4th 523, 547, CEQA guidelines, § 15126.6(c)[ 

alternatives discussion must include those “that could feasibly accomplish most of the basic 

objectives of the project and could avoid or  substantially lessen one or more of the significant 

effects.” [emphasis added])  Thus, the Reduced Intensity Alternative could be considered 

because it reduced impacts related to noise, public services, utilities, traffic, and hazardous 

materials.  The Mixed-Use Alternative, because it provided commercial space, would reduce 

vehicle trips compared to project including only housing.  

 Commenters proposed smaller alternatives, including the East Bay Regional Parks 

District, which developed its own proposed alternative.  The City and Real Parties point out that 

the City has no duty to consider alternative proposed by others.  (City of Maywood v. Los 

Angeles Unified School Dist.  (2012) 208 Cal.App.4th 362, 420.)  That is correct, as far as it 
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goes, but the suggestion of other alternatives may effectively demonstrate that the alternatives 

discussed by the commenters were more appropriate than those chosen by the City. 

 Harkening back to their initial claim that the project description is too vague, Petitioner 

contends that the combination of the vague project description and its limited discussion of 

impacts with the limited discussion of alternatives, makes it impossible to compare the project to 

the alternatives.  Similarly, the City and Real Parties again point out that this is a First-tier EIR, 

and the level of specificity required is not as great as otherwise would be required. 

 The discussion of the Clustered Development alternative shows a potential for 

substantially reduced impacts.  Because it would reduce development to 750 units located in 

“300 acres focused in the low-lying areas of the site,” the discussion acknowledged that it would 

reduce visual and aesthetic impacts, biological impacts, and keep the development out of areas 

of soil instability.  The Court has some concern, however, that the absence of any more specific 

description of the location of the clustered units made it difficult for the City to make even a 

reasonable qualitative judgment as to the significance of the reduced impact of this alternative. 

 Similarly, the discussion of the Reduced Density alternative (1,000) units stated only that 

the built-out area would be the same, but with larger lot sizes and fewer homes in the developed 

area.  But this is not self-evident.  It would seem that a 1,000 unit alternative also could be 

conceived that would have similar density in the developed area, but avoid development of 

some of the areas that are more problematic either because of steepness of the slopes, soil 

conditions, or proximity to ridgelines. 

 This again poses an issue raised in the previous questions, which is:  at some point, is 

the First-tier EIR so vague that it is essentially deferring the genuine review to a later phase of 

development, and whether there is any real commitment that the more detailed analysis will be 

done? 

The selection of alternatives appears to be sufficient.  It included “no project” and lesser 

intensity development. 

E. Consistency with the General Plan 

 Independent of CEQA compliance, local agency land use approvals must be consistent 

with the agency’s General Plan.  The City’s General plan includes Policy 2-G-8, which states 

that the City should “[e]nsure that hillside development enhances the built environment, 

improves safety through slope stabilization, is respectful of topography and other natural 

constraints, and preserves ridgelines and viewsheds.”  Petitioner notes that the EIR states that 

the proposed project is not consistent with that policy.  (AR 1551, 1073.) 

“ ‘When we review an agency's decision for consistency with its own general plan, we 

accord great deference to the agency's determination.’ ”  (The Highway 68 Coalition v. County 

of Monterey (2017) 14 Cal.App.5th 883, 896.)  “Accordingly, an agency's ‘findings that the 

project is consistent with its general plan can be reversed only if it is based on evidence from 
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which no reasonable person could have reached the same conclusion. [Citation.]’ [Citation.]”  

(Ibid.)   

  The City has the discretion to find consistency, particularly where “policies in a general 

plan reflect a range of competing interest, the governmental agency must be allowed to weigh 

and balance the plan’s policies when applying them.”  (Naraghi Lakes Neighborhood 

Preservation Assn. v. City of Modesto (2016) 1 Cal.App.5th 9, 18-19.)  It also found consistency 

with respect to a wide variety of provisions of the Plan.  (AR 6063-6071.)  As the same time the 

proposal was inconsistent with a number of provisions of the plan, but the City simply proposed 

deleting or changing those portions of the plan.  For example: 2-G-33 “Maintain the general 

character of the hill forms,” was “Proposed for Deletion”; 4-G-4 “Encourage development that 

preserves unique natural features, such as … ridgelines, in the design of hillside 

neighborhoods,” was modified to “designated major and minor ridgelines”; 4-P-2 “ensure that: 

hillside development is clustered in small valleys and behind minor ridgelines,” was modified to 

“encourage hillside development that is clustered in small valleys…”;  4-P-10 “Minimize grading 

of the hillsides” was Proposed for deletion; “during review of development plans, ensure that 

necessary grading respects significant natural features and visually blends with adjacent 

properties” was proposed for deletion;   4-P-12 “Encourage terracing in new hillside 

development to be designed in small incremental steps. Extensive flat pad areas should be 

limited” was proposed for deletion.  4-P-14 Preserve natural creeks and drainage course” 

(Proposed for Deletion).   

While SMD states that the City “gutted” the relevant provisions of the Plan, the City has 

authority to achieve project-plan consistency by changing the plan, as long as it makes all of the 

needed changes and what remains is internally consistent. 

VI. Conclusion 

As indicated at the outset, no tentative conclusion is offered before oral argument. 

 

 


